21

Judaism and Homosexuality:

A New Response for A New Reality

Bradley Shavit Artson

Traditional Jewish standards for sexuality are in almost-complete disarray.  Widely ignored, if not regarded with explicit skepticism, are rabbinic prohibitions against masturbation, the use of condoms (even within marriage), and premarital sex.  In no other area of human society is the gap between traditional Jewish law and modernity so stark. There looms a chasm between rabbinic sexual ethics and contemporary ideas of right and wrong, even among those who profess loyalty to the rabbinic tradition.

Even more striking than the gap between sex ethics and modernity is the background question of gender roles and distinctions.  The essence of what it means to be male and female, the role of men and women in society and in religion, and issues raised by gay men and lesbian women (not to mention the claim of the bisexual) threaten to reduce Jewish law to irrelevancy
.

Without a willingness to work within the framework of rabbinic tradition and of Torah law, without integrating the latest insights of the social sciences back into the structure of Judaism, the gap between what appears self-evident to moderns and what is commanded in the Torah moves beyond even the possibility of unification.  In this context, an unwillingness to interpret the Torah in  the light of contemporary social science and historical knowledge constitutes an act of unwitting hostility to the Torah as a living tradition and the embodiment of God's imperatives for the Jewish people.  It takes one more step toward sealing the Torah between the covers of a book and placing it, closed and unread, on a shelf.

This paper, then, will attempt an act of loyalty to the Torah, focusing on the issue of homosexuality and Jewish law
.  Building upon my previous efforts
, I will self-consciously also comment upon the method of legal reasoning used to arrive at my position, demonstrating the ubiquity of this jurisprudential approach within rabbinic tradition and illustrating how it seeks to  maintain the seamless quality of Torah and halakhah while  affirming their authority in the service of God and the Jewish people.  

The Issue
In examining the Torah and rabbinic tradition's assessment of homosexuality, I will seek to support two central assertions: that committed, permanent, exclusive homosexual relationships between equals were unknown until the modern era, and therefore could not have been explicitly prohibited by earlier Jewish law, and that our current construal of homosexuality has so radically shifted from what was practiced in the past that the traditional prohibition of male-male sex does not (and should not) expand to include this novel form of homosexuality.  If it is true that neither the Torah nor Jewish law explicitly prohibits committed exclusive gay or lesbian relationships, and contemporary science indicates that sexual orientation is fixed irrevocably, then it follows that a contemporary posek may legitimately choose to sanction such relationships as are otherwise consistent with Jewish law.
  I will then argue that simple justice, compassion, and a commitment to strengthening Jewish life make it imperative to do so.

These claims will require, consequently, establishing the nature of homosexual acts in antiquity and the current understanding of homosexuality as an orientation.  These facts will then engage the traditional categories of Jewish law to arrive at a finding at once compassionate, sophisticated, moral, and halakhic.  Through it all, I will insist on the authority of the Torah (and subsequent rabbinic traditions) as the preeminent vehicle for establishing the Jewish understanding of divine will.

Even though claiming that the Torah and rabbinic tradition are authoritative, I still preclude a more radical option: that of declaring the equality of homosexuality with heterosexuality as a moral issue of such force that it overrides the authority of the Book of Leviticus.
  While talmudic rabbis affirm the right of the posek to abrogate specific verses in the Torah
, or to legislate de novo
,  they act on that right only rarely.  To abandon their caution would involve sundering the connectedness of more recent rabbinic rulings from the founding document of the legal system (in this case, the Torah itself)
.  As a last possible choice, this legislative procedure may, indeed, be a necessary safeguard
.  But each exercise of its power leaves the system weaker and less organic
 than it was before.  As a first choice, takkanot are legally ill-advised and religiously disastrous.  A commitment to the authority of the Torah and rabbinic tradition (and an understanding of Judaism as a dynamic, evolutionary tradition) implies a preference for interpretation over legislation.

That religious framework means, in our case, that we must face the passages in the Torah first, and rabbinic writings second, which deal explicitly with homosexuality, trying to understand them against the context of their own age and practice.  Only after taking that preliminary step can we then examine contemporary homosexuality and inquire whether or not we are even dealing with the same phenomenon at all.  We will have cause to analyze some of this data in a more detailed fashion, but for now must dwell on two theoretical questions: does shifting non-legal data have significance for legal decision-making, and to what extent is sexual practice and meaning a product of social construal.

Halakhah has generally utilized a method of reading the Torah and rabbinic sources as a way of developing applications of old rulings to new circumstances, or to generate new rulings when no established precedent exists
.  We have already spoken of the preference for interpretation over more radical and disruptive approaches to instituting law
.  A more widely debated question is whether or not non-textual data--new knowledge, new technology, or new standards--can affect the continuing validity and authority of an established law.

Here it must be stated clearly that there is a long tradition within halakhah in which non-textual data has legal consequence.
  Particularly in areas of medical science and technology, new knowledge can lead, without any other change, to new legal rulings
.  Citing the legal principle referred to as shinnui ha-ittim ("the times they are a-changing"), the Tosafot argue that new knowledge leads to a new ruling because "the times have now changed."
  Several medieval and modern authorities affirm that reality is now different then it was in talmudic times, stating explicitly that this should lead to different legal conclusions
.  Less objective, but no less forceful are perceptions of sociological shifts.  Yet here, too, changes in social practice do lead to altering legal rulings as well.  The shift from yibbum to halitzah is a classical example of a new social norm impelling a new halakhic ruling.
  Even ethical and psychological data have the power to effect the law, as new insights and heightened sensitivities lead to abrogrations of previous legal standards and understanding.
  The history of halakhah on ממזרוּת, on capital punishment, on inheritance by women, and on funeral practices for suicides all attest to the power of an ethical imperative (most often never articulated) to shift legal rulings in the direction of greater equity and compassion for individual suffering.  In the words of Rabbi Elliot N. Dorff: "the law can be changed on moral grounds.... The rabbis of the Talmud did precisely the same thing."

Having established a claim that halakhah traditionally accepts changing social structures or ethical standards as catalysts for legal change, it still remains  to demonstrate that at least a significant aspect of contemporary homosexuality diverges from the homosexual activity of archaic and classical antiquity.

One prior clarification remains necessary: scholarship on homosexuality in the past and around the world is both abundant and complex.  Of necessity I use a kind of short-hand when claiming that exclusive, committed homosexual relations between equals is a novelty.  There is ample attestation to passionate love between males in ages gone by.  There is irrefutable evidence of jealousy, passion, and long-term relationships.  However, there is also a clear distinction between homosexual relationships of the past and the admittedly limited number of committed gay couples under discussion presently.

When speaking of the relationship that meets the religious ideal, we speak of a couple that are exclusive in their legal, sexual, and emotional commitment to the other partner.  Such a relationship involves a husband and wife who are chaste outside of their marriage, whose primary emotional nurturance is from and toward each other, and who intend (and create) legal obligations toward the other party--commitments such as providing housing, clothing, joint ownership of assets, and inheritance.

In our age, many homosexuals seek such stable commitment too.  There are no examples of such relationships in the past.  Intergenerational relationships (men and boys), relationships of unequal status that could be abruptly terminated by one party only (master and slave,)  and homosexual love that coexisted with an already established heterosexual marriage form the exclusive record of the past.  When speaking of committed, exclusive homosexual relationships, I intend to refer to relationships that parallel the contemporary heterosexual marital ideal, except that the gender of the two adults is the same.

Homosexuality in Antiquity and Today
Surprisingly, given how forcefully many contemporary Jews respond against homosexuality, there are remarkably few verses in the Torah that even deal with it at all.  One solitary verse in Deuteronomy
 was, until recently, understood to refer to cult prostitution, both male and female.
  However, more recent scholarship has challenged that presumption,
 understanding the קדש to be a cult officiant in an idolatrous rite.  That reading renders Deuteronomy's passage irrelevant to our current concerns, leaving only the two prohibitions found in the Book of Leviticus.
Those two passages explicitly prohibit משכב זכר  NJPS: to "lie with a man") as a תועבה (NJPS: "abhorrence")
. 

Both of these prohibitions are part of a long list of sexual offenses that constitute the 18th chapter of Leviticus.  As a normal jurisprudential (and literary) procedure,  clarifying  the Torah's intention would require searching the Torah, the Tanakh, and contemporary non-Israelite practice for use of the same  term or examples of the same practice that might reflect back on the terse language of the Torah itself.  Here that logical step gains added force by the insistence of the Torah itself that these offenses are prohibited specifically because "it is by such that the nations that I am casting out before you defiled themselves.
"  In its summation of those prohibitions, the Torah repeats that "you must not do any of those abhorrent things, neither the citizen nor the stranger who resides among you; for all those abhorrent things were done by the people who were in the land before you, and the land became defiled.
"  Thus the Torah explicitly identifies these prohibited practices, these abominations, with the accepted practices of the non-Israelites of the period.  What would have been a requirement of cogent logic is explicitly mandated by the words of the Torah: the משכב זכר question is what was practiced at the time, not what is distinctive to 20th Century homosexuality.  Only when we familiarize ourselves with sex as it was practiced in antiquity can we know what the Torah and subsequent Jewish tradition were addressing and recoiling from
.

Before reviewing homosexual practices in the ancient world, a word of distinction about the other sexual practices in the list of Leviticus 18 and 20 is in order.  After all, if the argument will be made that one form of expression of homosexuality today is significantly different from the זכר  משכב of the biblical and talmudic periods, couldn't the same argument be made about any of the other sexual practices found in that same list?  Wouldn't this argument end up permitting loving adultery, bestiality, or incest?

Fortunately for our research, the ancients were in no way reticent to share the details of their sexuality
.   Scholars of antiquity have found ample attestation to the practice of all other the prohibited sexual practices listed in Leviticus, many in the Tanakh itself.  None of these practices have changed much over the years, nor does the findings of psychology, anthropology, sociology suggest that their context or construal is much different now than it was in the past.  Adultery, sex with children or parents or animals was familiar to the ancients as it is--alas--today.  Those practices are still considered pathological and socially destructive now as they were in the past.  None of them have been established as a sexual orientation in their own right, hormonally or genetically predetermined, or beyond the reach of psychotherapy.  Each of them is a warning sign of psychological illness, abuse, or involves the exploitation of some third party.  Their status, therefore needs no review and their identity remains the same.

Not so, however, homosexuality.  Alone of all the sexual prohibitions listed in Leviticus, homosexuality has been radically reinterpreted by the social sciences, supported by a wealth of empirical data.  In modern times, homosexuality (and heterosexuality) have come to describe sexual orientations-- a blend of erotic, fantasy, and emotional satisfaction, which in most cases is irrevocably set by the end of childhood.  The term "homosexual" and "heterosexual" now are understood to apply to persons, not actions.  While there is still disagreement about the specific etiology of sexual identity--whether genetic, hormonal, social, or psychological--there is no significant debate within the mental health sciences about whether or not a homosexual orientation can be replaced by a heterosexual one
: 

There is no published evidence to support the efficacy of 'reparative therapy as a specific treatment for homosexuality....  Reparative therapy is not described in the scientific literature, and is not mentioned in the APA's comprehensive new task force report, "Treatments of Psychiatric Disorders."  There are few reports in the literature of efforts to use psychotherapeutic and counseling techniques to treat persons troubled by homosexuality who want to become heterosexual; however, results have not been conclusive, nor have they been replicated.

We don't know the cause of homosexuality, although genetic factors are clearly involved.  What we do know is that homosexuality per se is not a mental illness....  We found that a significant portion of gay and lesbian people are clearly satisfied with their sexual orientation and show no signs of psychopathology.  They are able to function effectively in society, and those who see psychiatrists for treatment most often do so for reasons other than their homosexuality.  For a mental condition to be considered a psychiatric disorder, it should either regularly cause emotional distress or regularly be associated with generalized impairment of social functioning.  Homosexuality does not meet these criteria.

The research on homosexuality is very clear.  Homosexuality is neither mental illness nor moral depravity.  It is simply the way a minority of our population expresses human love and sexuality.  Study after study documents the mental health of gay men and lesbians.  Nor is homosexuality a matter of individual choice.  Research suggests that the homosexual orientation is in place very early on in the life cycle, possibly even before birth.  Indeed, these research findings suggest that efforts to "repair" homosexuals are nothing more than social prejudice garbed in psychological accouterments.

In addition to this new knowledge that homosexuality is no sickness, no choice, and is irrevocable, modern socio-economic structures have created the possibility--for the first time in recorded history, of exclusive homosexual love within the context of a committed relationship.  This is precisely the new kind of data that the halakhic categories of  שנוּי העתים of דבר חדש  describe.
 Our new understanding of what homosexuality is in its essence, the unprecedented possibility of (and desire for) monogamous and responsible love--of sexual expression firmly within the context of exclusive commitment--go a long way toward fulfilling the halakhic requirements for considering monogamous and committed homosexual relationships as something not covered by the prohibition in Leviticus.  That conclusion becomes inescapable if we recall that the Torah specifically limits what it intends by משכב זכר  to what was actually practiced in the period of the Torah and subsequent rabbinic Judaism.  It is to that contemporary practice that we must, therefore, turn.

In antiquity, there was no categorical distinction of humanity into heterosexual and homosexual as orientations
.  Instead, all people were divided into one of two groups:  pleasure-takers and pleasure-givers
.  Free, adult males were considered takers of sexual pleasure.  Women, slaves (male and female), prisoners, and children were all considered legitimate sources of sexual pleasure.  The more the objects of pleasure, the greater the virility of the man taking the pleasure. 

A review of every civilization of the past is both impossible and unnecessary.  In seeking to understand what the Torah and later rabbinic traditions knew about, we need understand homosexual practices in the rich and varied cultures of ancient Mesopotamia, Pharaonic Egypt, Archaic and Hellenic Greece, the Hellenistic Mediterranean, Republican and Imperial Rome, Chaldea and pre-Islamic Persia.  These were the cultures that formed the context for the Tanakh and the Talmud, and they are therefore the ones commanding our attention.  

The relevant civilizations of the period of the Tanakh are those in Mesopotamia and Egypt.  None of the ancient Near Eastern codes of Law contain reference to homosexual practice.
  However, the Hittite laws of the second millennium B.C.E. do make father-son incest (along with father-daughter and mother-son incest) a capital crime.
 The issue here seems to be incest, not the homosexuality per se.

The Middle Assyrian Laws of the second millennium B.C.E.  stipulate that a person who accuses a man of taking the passive role in a homosexual act will be whipped (fifty lashes).
  Similarly, one who accuses someone's wife of taking many lovers receives forty lashes.  Apparently it was the receptive sexual role that was punishable by law, whether for men or for women.  These same laws also mandate that a man who rapes a male will be subjected in turn to anal penetration and then castrated.  While rape was illegal, the active sexual role was not criminal if the intercourse was consensual.

Two Mesopotamian kings had male sexual partners: Zimri-lin of Mari and Hammurabi of Babylon.  Zimri-lin's wife, the Queen, refers to those lovers in her correspondence.
  In these instances, as in the legal codes, "what matters are the roles and statuses of the parties....  To prefer the receptive role, perhaps exclusively, appears to have been negatively regarded except in a cultic context."
  In each case, male sex was "properly" the demonstration of virility--the gender of the object of lust was considered immaterial.

Lacking any legal texts from Egypt, there is even less evidence of attitudes toward homosexuality in Egyptian society than there was for Mesopotamia.  However, a few do bear out that "the Egyptians stigmatized the receptive role in anal intercourse between men just as the Mesopotamians did."
  Summarizing the scanty evidence, Greenberg notes that "homosexuality per se was not a category in Egyptian thought. There was no word for a homosexual person, only composite terms suggesting that gender was the critical category.  Involvement with homosexuality was not assumed to be exclusive.... The negative confessions and temple inscriptions refer to acts, not inclinations or states of being."

The varied civilizations of Greece and Rome express in greater abundance the same understanding and practice of homosexual intercourse as did the documents of Mesopotamia and Egypt.  Thus, Martial brags of his sexual desire for women and boys when he writes:

And when your lust is hot, surely

if a maid or a pageboy's handy, to attack

instanter, you won't choose to grin and bear it?

I won't!  I like a cheap and easy love.

Other writers in antiquity provide more than ample evidence that the relevant concern was not the gender of the object of lust, boys and women were equally acceptable recipients of adult male desire
:  it was written of Alcibiades "that in his adolescence he drew away the husbands from their wives, and as a young man the wives from their husbands."
  Xenophon remarks that prisoners of war were released as ordered "except where some smuggler, prompted by desire for a good looking boy or woman, managed to make off with his prize."
  Plato records his praise of the athlete Ikkos of Taras, who "never had any connection with a woman or a youth during the whole time of his training."
  Even the great Socrates, whose liaisons with Athenian youths is a matter of public record
, also sought out the services of female prostitutes
, and all that activity while married!  Meleander (around 100 B.C.E.) writes that 

Aphrodite, female, ignites the fire that makes on mad for a woman, but Eros himself holds the reins of male desire.  Which way am I to incline?  To the boy or to his mother?  I declare that even Aphrodite herself will say, 'The bold lad is the winner!"

  No social stigma attached to a man because of his sexual pursuits, so long as he was the one getting, rather than giving, satisfaction.  A boy, because of his inferior social standing, could be the object of male lust.  But upon reaching  adulthood, such a role was considered a disgrace.  Thus, Plutarch writes that "we class those who enjoy the passive part as belonging to the lowest depth of vice and allow them not the least degree of confidence or respect or friendship."

As a result of this way of categorizing sexual acts (rather than orientations), antiquity knew of no exclusive, committed homosexual relationships between equals. David F. Greenberg summarizes the abundant evidence by noting that "preoccupation with status pervaded sexual culture to the point where the Greeks could not easily conceive of a relationship based on equality.  Sex always involved superiority."
  He goes on to observe that "the idealized homosexual relationship thus involved an adult lover, usually between the ages of twenty and thirty (the erastes) and an eromenos or paidika, a prepubescent adolescent whose beard had not begun to grow.  The relationship was ordinarily temporary."
  Instead, masters took their slaves (often designating slaves--known as a concubinus--as sexual objects), and men took boys (who had to serve the "passive" sexual role until freed by the onset of puberty).  The use of children was not infrequent, without distinction made to the gender of the child.  Most often, the men who were involved in this homosexual sex were, simultaneously married, and often had mistresses at the same time.

The conclusion is therefore inescapable that the loving, committed, and exclusive homosexuality of contemporary society is an innovation of modernity.  It never existed in the past.  Indeed, the noted scholar, Shaye J.D. Cohen confirms as much when he writes that 

The sort of homosexual relationships which we are encountering more and more frequently in our society and about which you are speaking, that is, stable, monogamous, loving relationships between adults of equal status--relationships of this kind were unknown in antiquity....  Consequently, we may assume that the rabbis of antiquity did not know, and therefore were not addressing, this type of homosexual relationship.

That same caveat appears to be equally true for the Torah and the Hebrew Scripture as well.  There are only two narratives in the entire Tanakh which offer instances of משכב זכר. Both of these narratives tell of a hostile group of villagers who demand that a host release male guests to be raped by the householders of the town.  These locals were not "homosexual" in the sense of deriving their primary erotic, emotional, and fantasy nurturance from other men.  Rather, they were married men, respected leaders, who were attempting to humiliate visitors to their towns through a well-attested ancient form of humiliation.  In fact, we have a remarkably similar story from Roman antiquity as well:  Ammianus Marcillinus
 records that the consul Tertullus offered his own children to an angry crowd in an attempt to spare himself.  

The fact that females (children at that) are offered indicates that exclusive homosexuality  is not the source of moral repugnance here.  And to the extent that it is a homosexual  act that is at issue, we are, after all, discussing a rape, not consensual sex.   Later biblical passages which speak of the sin of Sodom do not even object to the threatened homosexual rape, but focus instead on the violation of hospitality to strangers
, a finding confirmed by  Robert Gordis and Louis Epstein as well.

All we know then, from the sparse testimony of the Tanakh itself, is that homosexual rape by typical townsmen--married and generally practicing heterosexual intercourse--is prohibited.  And the cases elucidated in the Tanakh correspond precisely to the practices of non-Israelite antiquity (not surprising since the Torah itself tells us we are discussing abhorrent contemporary practice!).

In fact, in only a handful of rabbinic passages is the possibility of a contractual relationship between men even raised.  These apparent challenges to the evidence adduced above dissolve when examined in the light of their own testimony.  In Genesis Rabbah 26:5, Sanhedrin 58a, Hullin 92a-b, and Sifra, Aharei Mot 9:6-8, the rabbis expound on the biblical insistence u-ve-hukkotehem telekhu, "you shall not follow their laws (Leviticus 18: 3)".  It has already been observed that this verse and the concluding paragraph of that chapter form an inclusio, clarifying what the specific prohibitions listed between introduction and summation pertain to.  Understanding what "their laws" were, in fact, becomes essential according to the Torah's own understanding.  And that hermeneutic governed that of the rabbis as well.

These verses speak of non-Israelite men issuing (or refraining from issuing) marriage contracts to other men.  In the case of Hullin, the Talmud praises the B’nai Noah for their restraint--they don't issue these ketubbot.  In Sifra, the gentiles are condemned for lacking that restraint.  In each case, however, knowing the realia that forms the backdrop of the rabbinic comment becomes essential to prevent the unintentional intrusion of twentieth century reality, with the consequent effect of distorting the meaning of the rabbis and the insertion, instead, to accord with our own.

There are two cases of men issuing the equivalent of a ketubbah in antiquity.  The first is the Roman Emperor Nero, who issued marriage contracts to two men: Seutonius records that Nero "tried to turn the boy Sporus into a girl by castration, he went through a wedding ceremony with him--dowry, bridal veil and all."
  At the same time as his issued this "ketubbah", Seutonius also reports that Nero took on a mistress who was the spitting image of his mother, so great was his lust for her, committed repeated incest with his mother while in public, and had himself "released from a cage dressed in the skins of wild animals, and attacked the private parts of men and women who stood bound to stakes.  After working up sufficient excitement by this means, he was despatched--shall we say--by his freedman Doryphorus.  Doryphorus now married him--just as he himself had married Sporus."
  All the while that he was married to the Empress Octavia!

A similar "marriage" is recorded about the Emperor Elagabalus to   Zoticus.
  Yet Elagabalus's reputation for depravity exceeded even that of Nero.  He was known to  have dispatched emissaries throughout the Empire to seek out men "hung like mules."
  He also forced open private bath-houses to inspect the men who frequented them, and  also frequented the docks of Rome at night.  In both cases, his goal was men with large genitalia.
  For all that, the evidence of his issuing a wedding contract is rather thin: the "ketubbah" given by Elagabalus is reported only by Lampridius.  According to Boswell, "the authority for the marriage of Elagabalus might be impugned"
 and Greenberg fails even to mention it.

Even if taken as factual, these "ketubbot" hardly correspond to the ketubbot of rabbinic society, where they were intended to signify a legal commitment to the welfare, care, and support of the receiving party.  Monogamy, while not legally mandated, was the norm in rabbinic society, and appears to have been so even in biblical Israel
.  That the two known instances of issuing "ketubbot" for males are at the hands of the most depraved of Rome's emperors, for whom these documents were simply evidence of their frenzied lust and their callous mockery of accepted piety and custom is a serious abomination indeed.  What they are charged with by the rabbis is cloaking their depravity under the cover of sanctity.  Hypocrisy is here the proper subject of condemnation.  

The temptation of any age is to impose our own social constructs on the past.  What appears to be "common sense"  in actuality mirrors the practices and construal of our age.  But these rabbinic passages, as challenging as they may have first appeared, do not address our context.  They address their own.  And the examples of men issuing ketubbot to men that are recorded in the sources are indeed abominations.  They are between sovereign and slaves, without legal intent or enforcement.  They did not convey a promise to maintain or to provide for the recipient of the ketubbah, nor did they imply (or provide) a promise that sexual expression was restricted to within the "marital" relationship.

Finally, a word about context.  It has been argued that Jewish law does not legislate intention.  Either something is permissible or it is prohibited, regardless of the intention of the actor.  While the role of kavvanah has been debated throughout Jewish history
, it is clear that Judaism does define an act in part by its context.  Plunging a dagger into someone's back can be murder (prohibited and punishable), manslaughter (prohibited but not punishable), self defense (permitted) or may even be a mitzvah (the act of a Jewish soldier during a commanded war, for example).  Closer to home, a man and a woman engaging in sex are either performing a meritorious act (and a mitzvah too!) or can be violating the Ten Commandments.  Context does have legal consequence.  Whether or not homosexual acts take place in the context practiced in antiquity--outside of a larger commitment and responsibility--or in a modern context of exclusivity and legal obligation to the sexual partner--similarly ought to have legal consequence.  It ought to make a difference.

Why, then, don't the rabbis or the Torah make explicit their moral repugnance with the homosexuality of their age?  Why term it a toevah, a strong term of opprobrium, yes, but one with ritual rather than ethical overtones?  Why didn't the Rabbis explicitly condemn homosexuality for its lust, oppression, or violence?

The rabbinic standard of right and wrong was divinely based--if the Torah condemned it, it was wrong.  Separate terms for moral iniquity or for ritual violation didn't emerge with precision until a more philosophic and self-conscious Jewish vocabulary emerged in the medieval period.  For the Torah and the rabbis, strong condemnation was conveyed by a wide range of terms, often interchangeably.  And the examples they gave of homosexuality--as destructive of family stability when a homosexual is coerced--through social pressure--into a heterosexual family structure
, as outside a context of commitment or responsibility
, as rape
, and, generally as between adults and children do indeed correspond to what we would label as moral concerns.

In every way, the examples of antiquity--as correctly condemned by these  rabbinic sources--fail to address the new kind of homosexual relationships made possible in modernity.  It is to that new possibility that we must now turn.

Gay and Lesbian Commitment: A Moral Imperative, A Legal Possibility
The great revolution of the Torah in the realm of sexuality is to insist that sexual expression is legitimate only within the confines of a commitment to the sexual partner as a complete person.  Sexuality outside of such bounds necessarily devolves into a form of objectification, in which a human being--a reflection of the image of God--is reduced to a useful (even if voluntary) object for sexual release.  The Torah and subsequent rabbinic tradition, in defiance of the devaluation of the human being so prevalent in the world, insist that sexuality ought to further human dignity by embracing the entire person, not take advantage of their willingness or their utility.  From the perspective of Jewish tradition, sexual intercourse is an expression and an outcome of commitment and responsibility toward another human being.

That standard has still not persuaded the rest of the world.  The vast majority of human beings act in violation of this lofty ideal, exulting in their passions and explaining their disregard for the full human being as the consequence of simple human nature or the exigency of circumstance.  Thus, for Judaism, the vast majority of heterosexual expression is prohibited.  Only a narrow range of heterosexual intercourse is permitted, that which occurs within a permanent, exclusive, and public commitment.

It is precisely because Judaism elevates  responsible sex to the status of the holy that it is in a position to speak against other, more degrading forms of heterosexual expression.  The institution of a formal marriage ceremony becomes the way that Judaism articulates its expectation of monogamy and fidelity.  Whether or not the individual man and women live up to that requirement, the standards of Judaism are quite clear because such a public ceremony elevates the couple into a distinct and exclusive category.  

The time has come to provide that same guidance and stability  for homosexuals as well.
 We have seen that the prohibition in Leviticus and rabbinic tradition knows nothing about the possibility of homosexuality as an orientation, does not address the question of an exclusive, public commitment between two Jewish men or two Jewish women.  There is no legal impediment to recognizing--and indeed encouraging--such stability and fidelity now that such relationships do exist.  

To refuse to do so, to condemn monogamous homosexual commitment with  the same legal opprobrium properly addressed to promiscuous sexuality, anonymous sex, coercive sex, or sex with children is to discourage the former and to encourage the latter.  It is consistent with the sexual revolution initiated in the Torah to seek to strengthen the possibility of stable relationships and loving commitment among homosexuals no less than among their heterosexual brothers and sisters.

By developing a public ceremony to mark the beginning and the termination of an exclusive, committed homosexual relationship, the traditional Jewish standards would be clear and enforceable.  In fact, by extending those standards to include responsible gay and lesbian love, we would simultaneously strengthen our resolve to place sexual expression within the confines of commitment and fidelity for heterosexuals as well--applying one clear and moral standard to all.

By insisting on a public ceremony, a אהבה ברית,we assert that our commitment to stable homes in which responsible adults live their lives in accordance with the mitzvot and values of traditional Judaism is absolute and uncompromising.   To posit a norm without providing a means for all people to attain that norm is an act of shortsighted cruelty: it engenders unnecessary suffering and subverts the norm itself by forcing people to live outside of its parameter.  The institution of a ceremony prevents the "slippery slope."  Note that as with heterosexual practice, the vast preponderance of homosexual intercourse is prohibited.  All the approach articulated here authorizes is  monogamous, committed homosexuality.  All else remains, as the Torah labels it, a toevah.

If we are willing to develop a commitment ceremony for homosexuals, then why not for intermarriage as well?  If compassion is to be our highest value, then shouldn't we also recognize the cruelty of refusing to officiate at a marriage between a Jew and a non-Jew?  Doesn't the analysis contained in this paper lead to an acceptance of intermarriage too?

At the outset, it must be stated that there are two legitimate, indeed pressing mega-legal concerns that can and generally should override compassion: the survival of the Jewish people as a whole, and  the continuation of Judaism as a religion.  Both of these values may justify denying the more compassionate position. And precedent, itself, has a claim to preference, unless overriding moral concerns or other legitimate needs impel a modification, or even a rejection, of  existing  precedent.

In this case, however, the empirical data surrounding intermarriage are so different from the data pertaining to homosexuality that the analogy simply fails from the start
.  Studies of intermarriage show that the level of Jewish observance precipitously drops in intermarried families, that the children of such marriages are often raised as non-Jews, that even in those families where they are raised as Jews, the children themselves consider themselves not to be Jewish upon reaching adulthood.  The divorce rate for intermarried couples is approximately double the divorce rate for endogamous couples.  Subsequent studies reveal that the intermarrieds' rate of affiliation with the Jewish community is  identical, whether or not a rabbi agrees to officiate at an intermarriage--vitiating the most frequently asserted argument in support of performing such a ceremony.  

While intermarriage may be a blessing to the individuals in question, all empirical evidence affirms that intermarriage poses a grave threat to the survival of the Jewish people and to the continuation of Judaism.  Unless both adults share a commitment to Judaism--however attenuated--the statistics prove that it will not be transmitted to the next generation.  No rabbi can condone this destruction of Judaism, and Jewish law ought not to be expected to legitimate its own demise.

None of these concerns are true for gay or lesbian couples in which both partners are Jewish.  Psychological studies have found that there is no statistical difference between the children raised by homosexuals and those raised by heterosexuals,  including  the children's emerging sexual orientation
.  There is no reason to presume that two Jewish homosexuals, having sought rabbinic recognition of their commitment to each other and to establishing a Jewish home, should be any less a source of strength and vitality to the Jewish community and to Judaism as a religion than any other similar heterosexual couple.  Again, a willingness to perform a commitment ceremony for monogamous homosexuals strengthens Judaism.  Far from leading us to accept intermarriage, it is fully consistent with our opposition to that disastrous and regrettable trend.

Conclusion
Living in commitment and love, monogamous gay and lesbian Jews are, regrettably the butt of endless hostility, beatings, and discrimination in employment, housing, insurance, and tax benefits.  Much as some would like to deny it, a significant catalyst of this continuing injustice is the reading of the biblical tradition that construes their sexual orientation as itself an abomination.  There is simply no way to maintain that homosexuality is abominable and not reinforce the pervasive oppression and suffering of gay and lesbian people.

The choice before us is to enfranchise monogamous gay and lesbian Jews, or to sever their connection to Judaism entirely.  We can extend the traditional condemnation of abusive homosexuality as an abomination to include monogamous homosexuals.  By doing so, however, we should admit  that we intentionally close off Judaism to a large segment of the Jewish population seeking spiritual growth, belonging, and wisdom.  Not only homosexual Jews, but their parents, siblings, relatives and friends are all distanced from their tradition and their God by this harsh and cruel way of construing our tradition.
  Indeed, all Jews who cherish the attribute of hesed, of mercy will feel alienated by this rigid and harsh jurisprudence.

Or, alternatively, we can construe Jewish tradition in the light of the argument presented in this paper--one that accords with our knowledge of history, psychology, sociology while also reflecting the highest standards of morality and compassion.

Simple justice cries out for a decriminalization of homosexuality in Jewish law.  Homosexuality is no illness, nor is it necessarily unethical. As with heterosexuality, it can be expressed in ways that are degrading to human dignity or in ways that are nurturing and ethical. 

Encouraging sexual responsibility and stability among homosexuals can only strengthen family values and traditional communities for all.  Lacking any compelling reason for stigmatizing monogamous gays and lesbians, the clear moral imperative is to take a bold stand with these innocent and seeking Jews rather than with those who would oppress them.  We must find a way to draw these people into the fabric of Jewish community, with the goal of bringing them  to a life of Torah and mitzvot.

Now, as always, we must remember the fundamental goal of Jewish law: "Clearly justice is the ultimate value to which God's will must conform; any dichotomy between them is unthinkable.  The demand of ethics and the command of God are one."

In our day, the command of God is to enfranchise the monogamous homosexual.
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